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5.4 - Funding Strategies &

Sources

(See Appendix G)

Funding for trails and parkways can be
gathered from both private and public
sources. Donations of labor, equipment
and expertise should not be overlooked
as large expanses of trail can be built
with these low cost resources.’® The
County Trails Coordinator and Trails
Coordinating Committee will seek to
collect agrowing list of potential
donation and volunteer donorsto refer to
specific projects throughout the county.

Local Private Funding Sources

As the Cache County Trails and
Parkway plan becomes better known,
and the benefits more evident, local
family or corporate foundations may
wish to donate to certain trail, park, or
land preservation projects. Thisis more
likely to occur if non-profit agencies
partner with local governments given the
typical donation pattern of foundations
to private 501 (c)(3) non-profit
organizations. Working with local
wildlife or land trust organizations, or
health and wellness organizations could
attract additional private funding
towards the regiona parkway cause.

Development Agreements

Negotiations for Planned Unit
Developments with a public trail could
result not only in the provision of atrall
easement by the developer, but also in
trail construction built as part of the
community infrastructure (Section 5.1).
This may occur by the local government
waiving sidewalks on one side of the
street in low traffic volume areas, or by
providing additional density to as
incentive to build the trail. Trail
building can help the developer sell lots

more quickly, particularly when the trail
system growth is underway.

Utah Conservation Corps

The Utah Conservation Corps (UCC), an
environmental service program based
out of Utah State University, can be
utilized in the planning, construction,
and maintenance of Cache County trails.
Staff from the UCC can assist writing
funding proposals and the on-ground
design of trails. Hand crews from the
UCC can aso be utilized to construct
and maintain trails. In most cases the
costs of UCC assistance can be written
into funding proposals.

In the past, the UCC has helped the City
of Logan construct 2-mile Bonneville
Shoreline Trail segment from Green to
L ogan Canyons. UCC staff also helped
the City of Logan write a successful
UDOT Transportation Enhancement
proposal for construction of the
Boulevard Trail. In addition, the UCC
has helped the Logan Ranger District
build and maintain over 50 miles of
backcountry trails. UCC crews can also
assist with re-vegetation, habitat
restoration, and invasive

weed removal efforts aong trail
corridors. For more information

call Sean Damitz at (435) 797-0964 ext
1 or email ucc@cc.usu.edu.*

Grant Funding Sources

Appendix G provides a summary of
known funding sources from state,
federal, and private sources. Asa
National Scenic Byway, Logan Canyon
isuniquely positioned to apply for
National Scenic Byway funding that is
available each year for visual and
recreational enhancement.
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6. Planning Resources

This section provides reference materials
to assist local governments in updating
genera plans, or enact zoning
ordinances to help implement trail
construction and corridor preservation.
The section outlines 1) design guidelines
for various trail types, and 2) a summary
of relevant case law and state statutes
that will aid in land owner and devel oper
dialogs, ordinance revisions, or other
implementation efforts.

6.1 - Liability

The 2007 Utah State L egislature passed
SB98 — Government Immunity for
Trails. The bill provides immunity for
non-motorized trails along canals,
ditches, rivers and other land features
that are adopted as part of a general plan
of a county or municipality, regardless
of whether the property is privately or
publicly owned.

If desired, Cache County iswill further
explore liability protection, as was
discussed by the county council on
February 28, 2006. The council
approved the county attorney to
negotiate terms of indemnification with
all affected parties on a case by case
basis. One example of an agreement
could be a canal trail that isjointly
sponsored by a city and the county, with
vehicle access rights maintained only by
the canal company. The county could
indemnify land owners, the canal
company, and the city through an
agreement signed by multiple parties,
and specify shared maintenance
responsibilities by each party.

State Law and potential indemnification
by the county provide additional
assurance to land owners and utility

companies that are protected by common
law, other state laws, and the following
case law when allowing public trail
access across their property.

The following case law summaries
illustrates that land owners are not liable
for accident or harm of general public
recreational use on their property unless
specific invitation is made, or unless a
feeis charged for commercial
recreational use on the property.

The summary is derived from the
Bonneville Shoreline Trail website.!

1. Theland owner has no duty to warn,
no duty to protect and is liable only for
malicious injury to atrespasser
(someone who illegally enters posted or
enclosed property). Weber v.
Springville City, 725 P.2d 1360 (Utah
1986).

2. To alicensee (an invited social guest
or someone who is alowed on property
but not invited), the landowner has a
duty to warn of known dangers, but has
no duty to protect or to make the
property safe for the licensee. Stevensv.
Salt Lake County, 478 P.2d 496 (Utah
1970).

3. The landowner has an affirmative
duty to protect and to make the property
safe for an invitee (a business patron or
someone who enters the property in
response to a public invitation). Steele
v. Denver & Rio Grand Western R.R.
Co., 396 P.2d 751 (Utah 1964)

4. These common rules are effective in
promoting safety and in providing
compensation for injuries, but they tend
to motivate landowners to post property
and prosecute trespassers in order to get
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highest level of liability protection.
Thus, they conflict with modern
society’ sinterest in encouraging public
access to undeveloped private land.

5. Landowner Liability Act (U.C.A.

The Utah Legidlature passed the
Landowner Liability Act in order to
modify the common law rules and to
encourage owners to allow public access
to private land. The act applies where:

1. Theuseof thelandis
recreational

2. Thelandowner does not charge a
feeto users, and

3. the property is open to genera
public

This case law suggests that liability is
only for malicious injury, and not for
trespassing or open public recreational
use on private property.

6. Liability of Public Landowners
Sovereign Immunity

Under common law, government
agencies are not liable for discretionary
functions unless immunity has been
waived by stature. Madsen v. Borthick,
658 P.2d 627 (Utah 1983)

7. Immunity has been waived by stature
for injuries caused by a “defective,
unsafe, or dangerous condition of any
highway, road, street, alley, crosswalk,
sidewalk, culvert, tunnel, bridge,
viaduct, or other structure located on
them” or by “any public building,
structure, dam, reservoir, or other public
improvement.” *

6.2 - Property Rights and
Trails

Land owners are not required to provide
apublic trail easement on their property.
The Utah State L egislature amended
eminent domain law in the 2006 general
session to exclude trails, paths, and other
recreation uses outside of public right of
ways asavalid and legal use of eminent
domain. Section 78-34-1 was amended
to read as follows:

Usesfor which right may be exercised.
Subject to the provisions of this chapter,
the right of eminent domain may be
exercised behalf of the following public
uses:

(2) All public uses authorized by the
Government of the United States.

(2) Public buildings and grounds for the
use of the state, and all other public uses
authorized by the Legidature.

(3) Public buildings and grounds for the
use of any county, city or incorporated
town, board of education; reservoirs,
canals, aqueducts, flumes, ditches, or
pipes for conducting water for the use of
the inhabitants of any county or city or
incorporated town, or for the of any
county, city or incorporated town; the
raising of the banks of streams,
removing therefrom, and widening,”
deepening or straightening their
channels; bicycle paths and sidewalks
adjacent to paved roads; roads, streets
and alleys for public vehicular use,
excluding trails, paths, or other ways for
walking, hiking, bicycling, equestrian
use, or other recreational uses; and all
other public uses for the benefit of any
county, city or incorporated town, or the
inhabitants thereof.
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6.3 - RS-2477, Public R-O-W

Most major roads and highways in the
Western United States were established
under an 1866 federa law, passed by
Congress as an open-ended grant of "the
right of way for the construction of
highways over public lands, not reserved
for public uses." This statute, commonly
referred to as"R.S. 2477" was in effect
for 110 years until it was repealed under
the Federal Land Policy and
Management Act of 1976 (FLPMA).
This new law responded to a new
national interest to protect and conserve
remaining public lands and resources.
However, FLPMA did protected existing
R.S. 2477 rights-of-way established
from 1866 to 1976.%

Cache County has responded to a 1994
federal regulation requiring efforts to
inventory R.S. 2477 rights-of-way on
Forest Serviceand BLM lands. To
avoid losing ownership of some routes,
the county’ s research aim is intended to
(1) Deter mine which categories of
rights-of-ways the county intends to
assert and maintain; (2) Determine
how many rights-of-way the county has
and where they arelocated; and (3)
Gather documentation to show that
each right-of-way is valid.?

RS 2477 rights of way can exist on
private land if the right of way existed
on public land before it passed into
private hands, it might still be avalid
RS2477 right of way.?

6.4 - State of Utah 10-Year
Continuous Use Rule

Another relevant measurement to
determine private vs. public status of a
road (or trail) isto prove whether aroute
has been used ten continuous years prior

to 1976. Utah's definition of a public
right-of-way designation requires
historic proof to determine whether
public access was available on aroad
traversing private or public land. Some
of the difficulty in resolving such
disputes is inherent in the interconnected
ownership pattern of Forest Service and
private lands. A random pattern of
public and private ownership can make
the beginning and ending points of a
road difficult to establish - particularly
when additional roads to other public
lands branch from a primary route.

6.5 - Affordable Housing Law

The Utah State L egidature passed House
Bill 295 —“Affordable Housing” in 1996
in response to growing concerns over
rising housing costs in the state. From
1992 to 1997, increasesin Utah's
housing costs led all other states at 70%,
compared to the second ranking stete,
Oregon at 50%. 10 years later, housing
costs have continued to grow
dramatically, and the need for affordable
housing continues to grow as income
rates continue to lag behind housing
costs (see section 3.2).

House Bill 295 became Utah State
Code 10-9a-403, which states that “the
availability of moderate income housing
isan issue of statewide concern. . . to
this end municipalities should afford a
reasonable opportunity for avariety of
housing, including moderate income
housing, to meet the needs of people
desiring to live there.”

This law defines moderate-income
housing as “housing occupied or
reserved for occupancy by households
with a gross household income equal to
or less than 80% of the median gross
income of the metropolitan area.” And
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by “December 31, 1998, each municipal
governing board shall, as part of its
genera plan, adopt a plan for moderate
income housing within that
municipality.”

The state does not enforce Code 10-9a-
403, but recent case law suggests that
local governments must adjust general
plans and supporting ordinances to avoid
lawsuits from devel opers, or other
groups advocating affordable housing.

To comply with the State' s affordable
housing law, communities should 1)
Estimate the existing supply of moderate
income housing located within the
municipality or county, 2) estimate the
need for moderate income housing
within the next five years, 3) A survey of
residential zoning, 4) evaluate the
existing zoning densities affect
opportunities for affordable housing, and
5) a description of the municipality’s or
county’ s program to encourage an
adequate supply of moderate-income
housing.

Techniques to implement findings may
include rezoning of density (such as
mixed use development described in
Section 5), inclusionary developments
(mandatory set asides or density bonus),
infrastructure expansion or
rehabilitation, rehabilitation of existing
uninhabitable housing stock,
consideration of waiving construction
related fees (impact fees), tax incentives,
utilization of state programs, such asthe
Utah Housing Finance Agency, and the
Department of Economic Development.”

6.6 - Off-Highway Vehicle
Law

Utah Code Section 41-22 allows loca
governments to enact ordinances that
designate and supervise routes for off-
highway vehicles (also called all-terrain
vehicles- ATV’s), and snowmobiles.
Mendon City adopted an ordinance that
allowsfor ATV or snowmobile use of
public local streets to connect to public
unimproved roads and National Forest
lands located west of town. The purpose
of the ordinance is to control vehicle
Speeds, define minimum age standards
for vehicle operation, and prevent use
aong State HWY 23.

The State code 41-22-10.5. provides the
following guidelines.

(2) A municipality or county may
adopt ordinances designating certain
streets and highways under its respective
jurisdiction as off-highway vehicle
routes to allow off-highway vehicle
operators to gain direct access to or from
aprivate or public area open for off-
highway vehicle use.

(2) A municipality or a county may
adopt an ordinance requiring an operator
who is under 16 years of age to be under
the direct visual supervision of an adult
who is at least 18 years of age while
using aroute designated under
Subsection (1).

(3) A route designated under
Subsection (1) may not be along, across,
or within the boundaries of an interstate
freeway or limited access highway.

(4) Except as provided under Section
41-22-10.3, aperson may not operate an
off-highway vehicle on any street or
highway that is not designated or posted
as open for off-highway vehicle usein
accordance with Subsection (1) or
Section 41-22-10.1.
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(5) Subsection (4) does not apply to
off-highway implements of husbandry
used in accordance with Section 41-22-
55

Section 41-22-10.1. describes conditions
for ATV’sto operated on posted
public land.

(2) Currently registered off-highway
vehicles may be operated on public land,
trails, streets, or highways that are
posted by sign or designated by map or
description as open to off-highway
vehicle use by the controlling federal,
state, county, or municipal agency.

(2) The controlling federal, stete,
county, or municipal agency may:

() provide a map or description
showing or describing land, trails,
streets, or highways open to off-highway
vehicle use; or

(b) post signs designating lands,
trails, streets, or highways open to off-
highway vehicle use.

(3) Liability may not be imposed on
any federal, state, county, or
municipality relating to the designation
or maintenance of any land, trail, street,
or highway open for off-highway vehicle
use.
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